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the scope of the agency or employ-
ment, made during the existence of the 
relationship, or 

(v) A statement by a co-conspirator 
of a party during the course and in fur-
therance of the conspiracy. 

§ 18.802 Hearsay rule. 
Hearsay is not admissible except as 

provided by these rules, or by rules or 
regulations of the administrative agen-
cy prescribed pursuant to statutory au-
thority, or pursuant to executive order, 
or by Act of Congress. 

§ 18.803 Hearsay exceptions; avail-
ability of declarant immaterial. 

(a) The following are not excluded by 
the hearsay rule, even though the de-
clarant is available as a witness: 

(1) Present sense impression. A state-
ment describing or explaining an event 
or condition made while the declarant 
was perceiving the event or condition, 
or immediately thereafter. 

(2) Excited utterance. A statement re-
lating to a startling event or condition 
made while the declarant was under 
the stress of excitement caused by the 
event or condition. 

(3) Then existing mental, emotional, or 
physical condition. A statement of the 
declarant’s then existing state of mind, 
emotion, sensation, or physical condi-
tion (such as intent, plan, motive, de-
sign, mental feeling, pain, and bodily 
health), but not including a statement 
of memory or belief to prove the fact 
remembered or believed unless it re-
lates to the execution, revocation, 
identification, or terms of declarant’s 
will. 

(4) Statements for purposes of medical 
diagnosis or treatment. Statements made 
for purposes of medical diagnosis or 
treatment and describing medical his-
tory, or past or present symptoms, 
pain, or sensations or the inception or 
general character of the cause or exter-
nal source thereof insofar as reason-
ably pertinent to diagnosis or treat-
ment. 

(5) Recorded recollection. A memo-
randum or record concerning a matter 
about which a witness once had knowl-
edge but now has insufficient recollec-
tion to enable the witness to testify 
fully and accurately, shown to have 
been made or adopted by the witness 

when the matter was fresh in the wit-
ness’ memory and to reflect that 
knowledge correctly. 

(6) Records of regularly conducted ac-
tivity. A memorandum, report, record, 
or data compilation, in any form, of 
acts, events, conditions, opinions, or 
diagnoses, made at or near the time by, 
or from information transmitted by, a 
person with knowledge, if kept in the 
course of a regularly conducted busi-
ness activity, and if it was the regular 
practice of that business activity to 
make the memorandum, report, record, 
or data compilation, all as shown by 
the testimony of the custodian or other 
qualified witness, unless the source of 
information or the method or cir-
cumstances of preparation indicate 
lack of trustworthiness. The term busi-
ness as used in this paragraph includes 
business, institution, association, pro-
fession, occupation, and calling of 
every kind, whether or not conducted 
for profit. 

(7) Absence of entry in records kept in 
accordance with the provisions of para-
graph (6). Evidence that a matter is not 
included in the memoranda reports, 
records, or data compilations, in any 
form, kept in accordance with the pro-
visions of paragraph (6), to prove the 
nonoccurrence or nonexistence of the 
matter, if the matter was of a kind of 
which a memorandum, report, record, 
or data compilation was regularly 
made and preserved, unless the sources 
of information or other circumstances 
indicate lack of trustworthiness. 

(8) Public records and reports. Records, 
reports, statements, or data compila-
tions, in any form, of public offices or 
agencies, setting forth— 

(i) The activities of the office or 
agency, or 

(ii) Matters observed pursuant to 
duty imposed by law as to which mat-
ters there was a duty to report, or 

(iii) Factual findings resulting from 
an investigation made pursuant to au-
thority granted by law, unless the 
sources of information or other cir-
cumstances indicate lack of trust-
worthiness. 

(9) Records of vital statistics. Records 
or data compilations, in any form, of 
births, fetal deaths, deaths, or mar-
riages, if the report thereof was made 
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